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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  251 

Formula  Grant  Program;  Local 
Educational  Agencies 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  proposes  to 
amend  regulations  governing  the  Indian 
Education  formula  grant  program  to 
incorporate  new  provisions  of  the  Indian 
Education  Act  of  1988.  The  proposed 
regulations  include  as  eligible  applicants 
(under  certain  circumstances)  schools 
operated  by  the  Bureau  of  Indian  Affairs 
(BIA)  and  clarify  the  requirements  for 
including  children  in  the  applicant’s 
count  of  Indian  students  to  generate 
funds  under  the  program. 
cate:  Comments  must  be  received  on  or 
before  January  17, 1989. 

ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Mr.  Brian  Stacey,  Acting 
Director,  Indian  Education  Programs, 
Office  of  Elementary  and  Secondary 
Education,  U.S.  Department  of 
Eduction,  400  Maryland  Avenue,  SYV., 
Room  2177,  Washington,  DC  20202-6139. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Sylvia  Wright,  Indian  Education 
Programs,  Office  of  Elementary  and 
Secondary  Education,  U.S.  Department 
of  Education,  400  Maryland  Avenue. 

SW.,  Room  2177,  Washington,  DC 
20202-6139.  Telephone  (202)  732-1938. 
SUPPLEMENTARY  INFORMATION:  The 
Indian  Education  formula  grant  program 
was  amended  and  reauthorized  by  Part 
C  of  Title  V  of  Pub.  L.  100-297  (Indian 
Education  Act  of  1988:  the  Act).  The  Act 
subsequently  was  amended  again  by 
Pub.  L.  100-427.  Under  Section  5312(b)  of 
the  Act,  formula  grants  may  be  awarded 
to  local  educational  agencies,  certain 
tribal  schools  and,  under  certain 
circumstances,  schools  operated  by  the 
BIA.  Except  where  noted,  the  term 
“LEA”  includes  tribal  schools  and 
schools  operated  by  BIA. 

•  Student  Eligibility 

The  Act  also  directs  the  Secretary  to 
require  that  each  application  for  a  grant 
be  supported  by  a  student  certification 
form,  maintained  in  the  applicant’s  files, 
for  each  eligible  Indian  child  included  in 
the  applicant's  count  of  children  to 
generate  formula  grant  funds.  In  order 


for  a  child  to  be  counted  to  generate 
formula  grant  funds,  the  form  must 
contain  the  name  of  the  child,  the  name 
of  the  tribe,  band  or  other  organized 
group  of  Indians  in  which  membership  is 
claimed,  and  the  parent’s  dated 
signature.  The  proposed  regulations 
would  permit  LEAs  to  obtain  the 
parent’s  signature  and  date  as  late  as  90 
days  after  the  beginning  of  the  relevant 
grant  period  if  the  signature  and  date 
cannot  be  obtained  by  the  date  the  LEA 
compiles  its  Indian  student  count. 

Other  clarifications  of  the 
requirements  for  including  students  in 
the  Indian  student  count  are  provided  to 
assist  LEAs  in  complying  with  the 
requirements.  The  proposed  regulations 
would  require  each  applicant  to 
establish  a  specific  date  or  period,  not  to 
exceed  30  days,  to  conduct  its  Indian 
student  count,  and  would  require  that 
only  students  who  are  enrolled  in  the 
LEA  and  receiving  a  free  public 
education  from  the  LEA  on  the  count 
date  or  during  the  count  period  be 
counted.  The  proposed  regulations  also 
describe  the  effect  that  failure  to  meet 
the  minimum  certification  requirements 
would  have  on  the  grantee. 

Section  251.22  has  been  removed 
because  the  information  collection 
requirements  described  in  that  section 
are  adequately  prescribed  in  the 
authorizing  statute  and  application 
package. 

•  Program  Improvement 

A  new  §  251.43  is  proposed  to 
encourage  program  improvement 
through  the  use  of  a  grantee’s  self- 
evaluation  of  its  project,  in  order  to 
provide  the  best  possible  educational 
services  to  Indian  children. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
small  entities  that  would  be  affected  by 
these  proposed  regulations  are  small 
school  districts,  tribal  schools,  and 
schools  operated  by  the  BIA  receiving 
Federal  financial  assistance  under  this 
program.  The  regulations  clarify  current 
recordkeeping  requirements  and  impose 
penalties  for  failure  to  maintain  proper 
records.  The  recordkeeping 
requirements  are  not  excessively 
burdensome  or  expensive,  and  the 


penalties  will  affect  only  the  limited 
number  of  entities  found  not  to  be  in 
compliance  with  the  regulations. 

Paperwork  Reduction  Act  of  1980 

Sections  251.23,  251.50,  251.51,  and 
251.52(a)(2)  contain  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980. 
the  Department  of  Education  will  submit 
a  copy  of  these  sections  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  James  D.  Houser. 

(44  U.S.C.  3504(h)) 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department’s  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
2177,  FOB  #6  (Mail  stop  6267),  400 
Maryland  Avenue,  SW.,  Washington, 

DC  20202  between  the  hours  of  8:30  a.m. 
and  4:00  p.m.,  Monday  through  Friday  of 
each  week  except  Federal  holidays. 

To  assist  the  Department  in  complying 
with  specific  requirements  of  Executive 
Order  12291  and  the  Paperwork 
Reduction  Act  of  1980  and  their  overall 
requirement  of  reducing  regulatory 
burden,  the  Secretary  invites  comment 
on  whether  there  may  be  further 
opportunities  to  reduce  any  regulatory 
burdens  found  in  these  proposed 
regulations. 

List  of  Subjects  in  34  CFR  Part  251 

Education,  Elementary  and  secondary 
education,  Grant  programs — education, 
Grant  programs — Indians,  Indians — 
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education.  Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.080  Development  Awards 
Program — Indian  Education — Local 
Educational  Agencies  and  Tribal  Schools) 

Dated:  November  8. 1988. 

Lauro  F.  Cavazos, 

Secretary  of  Education. 

The  Secretary  proposes  to  amend  Part 
251  of  Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

1.  The  title  of  Part  251  is  revised  to 
read  as  follows: 

PART  251 — FORMULA  GRANTS- 
LOCAL  EDUCATIONAL  AGENCIES 

2.  The  authority  citation  for  Part  251  is 
revised  to  read  as  follows: 

Authority:  25  U.S.C.  2601-2806,  unless 
otherwise  noted. 

§251.1  [Amended] 

3.  Section  251.1  is  amended  by 
removing  the  words  “and  Tribal 
Schools”  in  the  section  heading  and  text 
and  revising  the  authority  citation  to 
read  as  follows: 

[Authority:  25  U.S.C.  2601) 

4.  Section  251.2  is  revised  to  read  as 
follows: 

§  251.2  Who  Is  eligible  for  assistance 
under  this  program? 

(a)  An  LEA  is  eligible  for  assistance 
under  this  program. 

(b) (1)  An  LEA  other  than  a  tribal 
school  or  a  Bureau  school  is  entitled  to 
receive  a  grant  only  if  the  number  of 
Indian  children  enrolled  in  the  LEA’s 
schools  is  either — 

(1)  At  least  10;  or 

(ii)  At  least  one-half  of  the  total 
enrollment  for  that  agency. 

(2)  However,  an  LEA  may  apply 
without  regard  to  the  enrollment 
requirements  of  paragraph  (b)(1)  of  this 
section  if  it  is  located — 

(i)  In  Alaska,  California,  or  Oklahoma; 
or 

(ii)  On,  or  in  proximity  to,  an  Indian 
reservation. 

(c)  An  LEA  that  is  a  Bureau  school  is 
eligible  only  if  funds  are  available  in 
accordance  with  section  5312(b)(3)  of 
the  Act. 

(Authority:  25  U.S.C.  2602  (a),  (b)) 

5.  Section  251.3  is  amended  by 
revising  paragraph  (b)(2)  introductory 
text,  redesignating  paragraph  (b)(2)(iii) 
as  (b)(2)(iv),  adding  a  new  paragraph 
(b)(2)(iii),  and  revising  redesignated 
paragraph  (b)(2)(iv)  and  the  authority 
citation  to  read  as  follows: 


§  251.3  What  regulations  apply  to  this 
program? 


(2)  However,  the  following  provisions 
of  this  part  do  not  apply  to  tribal  schools 
or  Bureau  schools: 

***** 

(iii)  Sections  251.31  and  251.32  relating 
to  free  public  education. 

(iv)  Sections  251.40-251.42  relating  to 
the  maintenance  of  effort  required  for 
LEAs. 

(Authority:  25  U.S.C.  2601-2606,  2651) 

§  251.4  [Amended] 

6.  The  authority  citation  for  §  251.4  is 
revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2601-2606) 

7.  Section  251.10  is  amended  by 
revising  paragraph  (a)  and  the  authority 
citation  to  read  as  follows: 

§  251.10  What  types  of  projects  may  be 
funded? 

(a)  The  Secretary  may  fund 
applications  proposing  the — 

(1)  Establishment,  maintenance,  or 
operation  of  projects  specifically 
designed  to  meet  the  special  educational 
or  culturally  related  academic  needs,  or 
both,  of  Indian  children;  or 

(2)  Training  of  counselors  at  the 
applicant's  school  in  counseling 
techniques  relevant  to  the  treatment  of 
alcohol  and  substance  abuse. 
***** 

(Authority:  25  U.S.C.  2603) 

§251.20  [Amended] 

8.  Section  251.20  is  amended  by 
adding  the  words  “ — other  than  a  tribal 
school  or  a  Bureau  School — ”  after  the 
word  “LEA”  in  paragraph  (a)  and  by 
revising  the  authority  citation  to  read  as 
follows: 

(Authority:  25  U.S.C.  2604(b)(2)(B),  2651) 

§  251.21  [Amended] 

9.  In  §  251.21,  paragraph  (b)  is 
amended  by  removing  the  words  “other 
than  school  administrators  or  officials" 
and  revising  the  authority  citation  to 
read  as  follows: 

(Authority:  25  U.S.C.  2G04(b)(2)(B)(i),  2651) 

10.  Section  251.22  is  revised  to  read  as 
follows: 

§251.22  How  does  the  LEA  determine  the 
student  count? 

(a)  Before  including  a  student  in  the 
count  of  Indian  children  to  generate 
funds  under  this  part,  an  LEA  shall — 

(1)  Establish  a  date  or  a  period,  not 
exceeding  30  days,  during  which  the 
LEA  conducts  the  count; 

(2)  Determine  that  the  child  was 
enrolled  in  the  LEA’s  elementary  or 


secondary  schools  on  the  count  date  or 
during  the  count  period; 

(3)  Determine  that  the  child  received  a 
free  public  education  in  the  LEA's 
schools  on  the  count  date  or  during  the 
count  period;  and 

(4)  Obtain  for  each  child  included  in 
the  count  the  student  certification  form 
prescribed  by  the  Secretary. 

(b)  Before  including  a  student  in  the 
count  of  Indian  children  to  generate 
funds  under  this  part,  the  LEA  shall 
determine  that  the  student  certification 
form  referred  to  in  paragraph  (a)(4)  of 
this  section  includes,  at  a  minimum, — 

(1)  The  student's  name; 

(2)  The  name  of  the  eligible  Indian 
tribe,  band,  or  group  of  which  the 
student,  the  parent,  or  the  grandparent  is 
a  member,  as  defined  by  the  tribe,  band, 
or  group;  and 

(3)  The  parent’s  signature  and  date. 

(c)  The  LEA  may  include  in  the  count 
a  student  whose  student  certification 
form  does  not  have  the  parent’s 
signature  and  date,  provided  that  the 
parent's  signature  and  date  are  obtained 
within  90  days  of  the  start  of  the  grant 
period  for  which  the  student  is  counted 
to  generate  funds  under  this  part. 

(Authority:  25  U.S.C.  2802(b).  2804(d).  2851) 

§  251.30  [Amended] 

11.  In  §  251.30,  paragraph  (a)  is 
amended  by  removing  “303(a),  Part  A”, 
and  adding,  in  its  place,  “5312(b)”; 
paragraph  (b)(2)  is  amended  by 
removing  “303(a)(2)(C),  Part  A”,  and 
adding,  in  its  place,  “5312(b)(2)(C)”;  and 
the  authority  citation  is  revised  to  read 
as  follows: 

(Authority:  25  U.S.C.  2602(b).  2606) 

§  251.31  [Amended] 

12.  In  §  251.31,  the  introductory  text  is 
amended  by  removing  “303(a),  Part  A”, 
and  adding,  in  its  place.  "5312(b)”; 
authority  citation  is  revised  to  read  as 
follows: 

(Authority:  25  U.S.C.  2602(b),  2651) 

§251.32  [Amended] 

13.  In  §  251.32,  paragraph  (a) 
introductory  text  is  amended  by 
removing  “§  251.30  and",  paragraph 

(d)(2)  is  amended  by  removing  “§  303(a), 
Part  A”,  and  adding,  in  its  place, 
"5312(b)”,  and  the  authority  citation  is 
revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2602(b),  2651) 

14.  Section  251.40  is  amended  by 
removing  the  words  "does  not  make"  in 
paragraph  (a)  and  adding,  in  their  place, 
the  words  “makes  full”;  removing  the 
word  “unless”  in  paragraph  (a)  and 
adding,  in  its  place,  the  word  “if"; 
redesignating  paragraphs  (b)  and  (c)  as 
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(d)  and  (e),  respectively;  adding  new 
paragraphs  (b)  and  (c);  and  revising  the 
authority  citation  to  read  as  follows: 

§  251.40  What  Is  the  maintenance  of  effort 
requirement? 

***** 

(b)  The  requirement  of  paragraph  (a) 
of  this  section  does  not  apply  to  an  LEA 
that  is  a  tribal  school  or  a  Bureau 
school. 

(c)  Subject  to  the  granting  of  a  waiver 
under  §  251.41,  if  the  Secretary 
determines  that  the  LEA  has  failed  to 
maintain  the  combined  fiscal  effort  as 
required  under  paragraph  (a)  the 
Secretary  reduces  the  LEA’s  award  in 
the  exact  proportion  by  which  the  LEA 
failed  to  meet  the  combined  fiscal  effort 
requirement. 

***** 

(Authority:  25  U.S.C.  2605(c),  2651) 

§251.41  [Amended] 

15.  The  authority  citation  for  §  251.41 
is  revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2605(c)) 

§  251.42  [Amended] 

16.  The  authority  citation  for  §  251.42 
is  revised  to  read  as  follows: 

(Authority:  25  U.S.C.  2605(c)) 

17.  A  new  §  251.43  is  added  to  read  as 
follows: 

§  251.43  How  must  a  grantee  use  the 
results  of  its  evaluations? 

(a)  If  an  evaluation  under  section 
5314(a)(4)  of  the  Act  shows  that  a 
project  is  not  making  substantial 
progress  toward  meeting  the  goals  of  the 


project  and  this  part,  the  granted  shall 
amend  its  application  in  accordance 
with  section  5314(c)  of  the  Act. 

(b)  The  amendments  to  the 
application  must  include  changes  that 
will  enable  the  grantee  to  meet  those 
goals. 

(Authority:  25  U.S.C.  2604(a)(4),  (c)) 

§251.50  [Amended] 

18.  Section  251.50  is  amended  by 
adding  the  words  “in  accordance  with 
§  251.22  and”  after  the  words  “Indian 
students”  and  revising  the  authority 
citation  to  read  as  follows: 

(Authority:  25  U.S.C.  2604(d)) 

19.  A  new  §  251.51  is  added  to  read  as 
follows: 

§  251.51  How  does  the  Secretary 
determine  a  grantee’s  compliance  with  the 
student  certification  requirements? 

Periodically,  the  Secretary  reviews  a 
grantee’s  records  to  determine,  for  the 
current  fiscal  year  and  for  prior  fiscal 
years  for  which  the  grantee  is  required 
to  maintain  records,  if — 

(a)  The  requirements  in  §  251.22  were 
met; 

(b)  A  certification  form  that  meets  the 
requirements  of  §  251.22  is  on  file  for 
each  child  included  by  the  grantee  in  the 
count  of  children  to  generate  funds 
under  this  part;  and 

(c)  Each  child  counted  by  the  grantee 
is  othewise  eligible  to  be  counted  under 
this  part. 

(Authority:  25  U.S.C.  2601-2606) 

20.  A  new  §  251.52  is  added  to  read  as 
follows: 


§  25 1 .52  What  action  does  the  Secretary 
take  If  a  grantee  fails  to  meet  the  student 
certification  requirements? 

(a)  If  the  Secretary  determines  under 
§  251.51  that  a  grantee  is  not  in 
compliance  with  the  student 
certification  requirements,  the  grantee 
shall  repay  to  the  Department  the 
amount  of  funds  improperly  generated. 
The  Secretary  may — 

(1)  Collect  the  funds  awarded  for  each 
child  inappropriately  counted  in  the 
fiscal  year  or  years  at  issue  by — 

(1)  Demanding  direct  repayment  from 
the  grantee; 

(ii)  Reducing  the  grantee’s  current 
grant  award  where  the  Secretary’s 
determination  under  paragraph  (a)  of  the 
section  concerns  the  current  fiscal  year; 
or 

(iii)  Offsetting  the  equivalent  amount 
from  the  grantee’s  award  for  a  fiscal 
year  following  the  determination;  and 

(2)  For  one  to  three  years  following 
that  determination,  require  the  grantee 
to  submit  with  its  application  for  funds 
under  this  part  a  verification  by  an 
independent  auditor  that  student 
certification  forms  have  been  completed 
and  maintained  by  the  grantee  for  each 
child  included  in  the  count  in  the 
application. 

(b)  In  applying  an  administrative 
offset  under  §  251.52(a)(l)(iii),  the 
Secretary  uses  the  procedures  contained 
in  34  CFR  Part  30. 

(Authority:  25  U.S.C.  2601-2606)  I40[FR  Doc. 
88-26372  Filed  11-15-88;  8:45  am] 
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